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director may purchase stock of the corporation without restriction, and 
is under no duty to disclose to the stockholders all the information 
he may possess regarding the value of the stock. Commissioners of 
Tippecanoe Co. v. Reynolds (1873) 44 Ind. 509; Crowell v. Jackson 
(1891) 53 N. J. L. 656, 23 Atl. 426; see Carpenter v. Danforth (N. Y. 
1868) 52 Barb. 581. Of course, if there is actual fraud the director is 
liable. And officers cannot issue new stock at par to themselves, know- 
ing that it is actually worth much more than they paid for it. Agri- 
cultural Society v. Eichholz (1891) 45 Kan. 164, 25 Pac. 613. It is true 
that a director is not a strict fiduciary, since he does not actually receive 
anything for the stockholders. But he occupies a position of con- 
fidence, possesses special information and his acts affect the rights of 
the shareholders. 3 Pomeroy, loc. cit. The rules of trust relations are 
often applied in guardian and ward cases, where good faith is essential, 
although no real trust exists. Brandau v. Greer (1909) 95 Miss. 100, 
48 So. 519. For the same reason the obligations of a fiduciary relation 
should rest on the directors of a corporation to the extent of requiring 
them to disclose all that they know relative to the value of stock, before 
purchasing it from a stockholder of the corporation. Stewart v. Harris 
(1904) 69 Kan. 498, 77 Pac. 277; Oliver v. Oliver (1903) 118 Ga. 362, 
45 S. E. 232; see Black v. Simpson (1912) 94 S. 0. 312, 77 S. E. 1023. 
At least a director should be under such a duty when he is in a posi- 
tion to know and control the value of the stock., Strong v. Rapide 
(1909) 213 U. S. 419, 29 Sup. Ct. 521. The instant case is in accord 
with the weight of authority but is doubtful on principle. 

CRrmnAL LAWY-FORMER JEOPARDY.-The defendant had been convicted 
on a charge which stated no offense in law. Furthermore, the trial 
was irregular because of the failure to summon the injured party. 
Later in the day the defendant was prosecuted again on the same facts, 
and he interposed a plea of former jeopardy. Held, one judge dissent- 
ing, the first conviction being illegal, double jeopardy is no defense. 
State v. Collins (Wash. 1920) 191 Pac. 831. 

The vital points in the trial in determining whether there has been 
a former jeopardy are the complaint, information or indictment, and 
the proceedings. If the complaint in the earlier trial is void, the better 
reasoned cases hold that neither a conviction nor payment of the penalty 
permits the defendant to raise the defense of former jeopardy. David- 
son v. State (1884) 99 Ind. 366; Robinson v. State (1875) 52 Ala. 587 
(Semble). This obviates the possibility of a collusive complaint and 
can work, no substantial injustice. It has the further virtue of cer- 
tainty. Many courts, however, hold, curiously enough, that payment 
of the penalty after conviction upon a defective complaint "cures" the 
invalidity and operates as a former jeopardy. Davis v. State (1897) 
37 Tex. Crim. Rep. 359; Commonwealth v. Loud (1841) Mass., 328; 
Cherry v. State (1912) 103 Miss. 225, 60 So. 138 (semble). Though 
technically correct, these decisions make for collusion. A prisoner 
who pays a nominal penalty after conviction upon a charge which 
states no offense, can hardly avoid a suspicion of duplicity. A few 
courts permit the "curing" of void complaints by mere conviction 
thereon, regardless of the penalty. State v. George (1876) 53 Ind. 
434; Davis v. State, supra (semble). If, on the other hand, the com- 
plaint is valid, but the proceedings are irregular, it is generally held 
that a conviction results in former jeopardy. Henry v. State (1910) 
97 Miss. 787, 53 So. 397; Smithey v. State (1908) 93 Miss. 257, 46 So. 
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410 (semble); cf. Shedeler v. State (1891) 129 Ind. 523, 29 N. E. 36. 
And a fortiori, payment of the penalty under such circumstances 
accomplishes the same result. Henry v. State, supra. These decisions 
seem both practical and just. There is less probability of fraud in the 
proceedings than in the complaint. Furthermore, the complaint being 
valid, the accused may choose to waive his rights at the proceedings, 
and surely the failure of the court to give them to him should not 
deprive him of a plea of former jeopardy on subsequent indictment. 
The instant case, therefore, though correct in result is unsound in so 
far as it holds that irregular proceedings can never give rise to a former 
jeopardy. 

EQUITY-SPECIFIC PERFOR1MANCE--INSOLVENCY OF THE DEFENDANT.-The 
defendant contracted to sell and ship to the plaintiff at a stipulated 
price certain quantities of coal, to be mined thereafter. The defendant 
later became financially embarrassed and failed to perform its con- 
tract. The plaintiff sued for specific performance. Held, the defend- 
ant's insolvency does not give equity jurisdiction to enforce such a 
contract. Warren Co. v. Black Coal Co. et al. (W. Va. 1920) 102 S. E. 
672. 

Some courts have stated that the insolvency of the defendant alone 
is a ground on which equity will decree specific performance of a con- 
tract relating to personalty because of the obvious inadequacy of the 
legal remedy. McNamara v. Home Land & Cattle Co. (0. 0. 1900) 105 
Fed. 202, (semble), reversed on other grounds (0. 0. A. 1901) 111 
Fed. 822; see Parker v. Garrison (1871) 61 ll. 250, 253. There is, 
however, a strong line of cases in which the contrary has been held. 
Gillett v. Warren (1900) 10 N. Mex. 523, 62 Pac. 975; see Union Co- 
operative Co. v. Adolfson (1919) 103 Neb. 394, 171 N. W. 902; (1901) 
1 Columbia Law Rev. 267. Specific performance may be denied when 
to grant it would prejudice the rights of innocent persons, although 
not parties to the contract or the suit. Curran v. Holyoke Water 
Power Co. (1874) 116 :Mass. 90. And similarly, under certain circum- 
stances, courts consider the insolvency of a debtor a bar to such 
equitable relief, since to grant it would result in injury to other credi- 
tors. ClJafee v. Sprague (1888) 16 R. I. 189, 13 Atl. 121; City Fire 
Ins. Co. v. Olmsted (1866) 33 Conn. 476. Therefore, since to grant the 
plaintiff specific performance would convert him from a general credi- 
tor into a preferred creditor, the defendant's insolvency of itself should 
not entitle the plaintiff to maintain his suit. 

EVIDENCE-RECITAL IN BOND-PROOF OF CONSIDERATION.-The obligee 
sued the obligor on a bond which recited as consideration the perform- 
ance of a contract between the obligee and a third person to sell all 
of the obligee's cars to the third person. Held, one judge dissenting, 
parol evidence may be introduced to show that the true consideration 
for the obligor's promise was a sale of additional cars by the obligee 
to the third person, and that the contract recited in the instrument 
was not for the sale of all the obligee's cars. Hocking Valley Ry. v. 
Barbour et al. (App. Div. 1st Dept. 1920) 183 N. Y. Supp. 163. 

The consideration as recited in the bond, providing for the obligee's 
performance of a contract obligation to a third person, was obviously 
invalid. The court, while recognizing that there was no consideration 
recited in the bond, nevertheless sought to apply the rule that where a 
consideration is recited in a contract, it may be varied by parol 
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